F Release 2005/02/10 CIA- RDP71R00510A0003001800437
Approved or e > 2005/02/19 008 . .

. O ——
i ¢ a——

.o COMPTROLLER G"N"RAL QOF THE UNlTElD STATE: o
. WASHINGTON. D.C. 2931}

e eimmtem el LD e e o

!

\ iy »
Rovnenten 21, 1967 <

Dear lm. Knott'

By 1etter of July 11, 196?, you requested our opinion with respcct T
to the authority of the Administretor of General Eervices under the pro-
~visions of Pub. L. 89- 306 19 Stet. 1127, which emenced the Federal
" Property and Administrative Servizes Act. of 1949 to provide for the
eqonomic and efficient purchase, lease, malntnlance, operation, and ° ‘
utilization of autonatic date prcrer <5rk cGuijent by Federal departments
"and agencies. , C ‘ S

1

The complete'text of Public Law 89-39% 1cads as follows:

- "igee. 111. (a) The ﬁ'nini strator is euthorized and
. directed to coordinate and provide for the economic and
- efficient purchase, lease, end mzinterance of automatie
.data processinz equipment by Federal o agencles.

"‘(b)(l) Automatic data processing equipment suit-
eble for efficient end effective use by Federal agencies
shall be provided by the Adrinistrator through purchase,
lease, transfer of equipment from other Federal egencies,
or otherwise, and the Administrator is authorized and
directed to provide by contrect or otherwlse for the
maintenance end repair of such equipsens. In carrying

~out his responsibilities under this section the Adminis-
trator is authorized to transfer automatic data processins
~equipment between Federal agencies, to provide for joint - -
utilization of such equipr eent by two or more Federsl _

'ageneies, and to establish and operate squipment pools -
and data processing centers for the use of two or more -
such agencies when necessary for its most efflclent and
effective utilization.

™(2) The Adminisurator may delegate to one or more
- Federal agencies authority o operate automatic data
_processing equipment pools and sutomatic data proce ssing
centers, and to lease, purchase, or maintein individual
autongtic data processing systems or specific units of
cquipment, ircluding such eguipment used in autonatic -
data processing pools and automatic dsia processing
centers, when such action is determined by the Adninis-
trator. ¢to be necessary for the economy and efficiency
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of operations, or when such action is essentiel to national
defense or national security. :Tae Adninistrator may dele-
gate to one or more Federal agencies authority to lease,
~ purchase, or maintain sutomatie data Processing equipmont -,
- to the extent to vhich he determines such action to be .
. necessary and desirable to allow for the orderly implementa-
-+ tion of & program for the utilization of such equipment.

"1(c) Tnere is herety avthorized %o be established
on the books of the Treesury &n eutomziic data processing
fund, vhich shall be availeble without fiscal year limita-
tion for expenses, including personal cervices, other costs,

- and the procurement by lecse, purchasa; “ransfer, or other-

" wise of equipment, naintenance,»end repair of such equipnent |
by contract or otherwise, necessary for _he efficient coordi-"
nation, operation, utiliz:tio: of such exulpnent by and for
Federal egencies: Provid:, “rat e r2pat of equipment

- inventory, utilization, and eccuisiiiong, together with an

- account of receipts, disbursements, cad transfers to miscel-
laneous receipts, under this cuthorization shall be made
annually in connection wish the budget estimates to the
Director of the Bureau of the Pudget and to the Congress,

. and the inclusion in appropriation acts of provisionus regulate-
Iing the operation of the automatic date processing fund, or
dimiting the expenditures therefroz, 13 hereby authorized.

"t(d) There are authorized to be appropriated to said
fund such sums es may be required which, together with the .
value, es determined by the Administrator, of supplies and
equipment from time to time transferredi to the Adninistra-
tor, shall constitute the capital of the fund: Provided,

. That said fund shall be credited with (1) advences and
reimbursements from evailable eppropriations and funds of
.eny agency (including the General Servicas Administration),
’organization, or contractor utilizing such equipment and
services rendered them, at rates determined by the Adnmin-
istrator to epproximate the costs thercof med by the fund
'(1ncluding depreciation of equipment, provision for accrued
leave, end for amortization of instellation costs, but

" excluding, in the determinetion of rates prior to the
fiscal year 1957,Asuch direct operating expenses as may be
directly appropriated for, which expenses may be charged
to the fund and covered by advances or reimburscments
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from such direct approprietions) and (2) refunds or
recoveries resulting from operations ofs the fund, includ-
ing the net procecds of disposel of excess or surplus )
personal property end receipts from carricrs and others

- for loss of or damage to property: Provided Turther,
That following the close of each fiscel year any net
"incone, after making provisions for prior yeer losses,
* 4f eny, shall be transferred to the Treasury of the
-~ United States as miscellaneous receipts.

- "*(e) Tne proviso following paragraph (4) in sec-
tion 201(a) of this Act and the provisions of section
602(a) of this Act shall have no application in the
adninistration of this section,” No other provision of

. this Act or any other Act which 1s inconsistent with the
- provisions of this section shell be appliceble in the
administration of this secion.

"$(f) The Secretary of Commecrce is authorized (1) to
provide agencies, and the Aéministrator of Genersal Services
in the exercise of the authority delegated in this section,
with scientific end technological advisory services relat-
Ing to automatic data processing and related systcis, and -
(2) to make appropriate recommendations to the President

- relating to the establishment of uniform Federal auto-

. matic data processing standerds. The Secretary of Com-
merce is authorized to undertake the necessery research in
the sclences and technologies of eutomatic data processing

. computer end related systems, as mey be required under

. provisions of this subsecction. : '

+ "*(g) The authority conferred upon the Administrator
and the Secretary of Commerce by this section shall be '
exercised subject to direction.by the President and to
Jiscal end policy control exercised by the Pureau. of the

. "Budget. Authority so conferred upon the Administrator
shall not be so construed as to impair or interfere with
the determination by egencies of their individuel auto-

~matic data processing equipment requirements, including
the developnent of specifications for and the selection
of theé ‘types and configurations of equipnent neaded. The
Administrator shell not interfere with, or ettempt to con-
trol in any way, the use made of automatic daia processing
equipment or componenis thereof by any egency. The
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Administrator shall provide sdequate notice to all
agencies and other users concerned with respeet to
each proposed determination specifically affecting
them or the automatic data processing equipnent or
components used by them. In the absence of mutual.
agrecment between the Adminisirator and the agency
or user concerned, such proposed determinations

- shall be subject to review end decision by the

. Bureau of the Pudget unless the President otherwise
directs.'" - . L

Your letter includes a summary of actions which have been taken to
date by the Bureau of the Budget ead the General Services Administration
in getting underway implementation of the concepts inherent in section 111.
GSA has prepered draft rezulatlons designed to echieve what sre believed
to be the objectives of that section--to establish & single purchaser
for all general purpose ADPZ used by Federal egencies. You point oud
that the draft of these Government-wide reguletions is based upon the
. interpretation that section 111 provides GSA with exclusive authority

to procure all general purpose ADPE for use by Federal agencies bui that
. the regulations will not include procedures or controls which could be

interpreted as interfering with determinations of requirenents for or
‘use of ADPE by Federal agencies. ' _ : '

With a view to expediting and facilitating the orderly functioning
. of the procurement processes in the acquisition of ADPE, you request a
- decision on the question of the extent to which other Federal agencies
* .- may have independent authority to procure ADPE. Specifically you ask:

"% % ¥ vhether, on the one hand, otler agencles ere
legally required to obtain z- felegation of procurement
authority from GSA or use CSA es the agency to purchase
thelr general-purpose ADPE, or whether, cn the other hand,

. 8gencies m2y acquire ADPE without regarad to any actions .
“which might be teken by GSA pursuent to cection 111."

\ ) ’
and (b)(1) of the ect state that tae héninistrator shell provide ADPE for
use by Federal agencies, they do rot in so rwaty words foreclose other
egencies from acting without reziri to vour actnons or regulations in the
procurenent of ADPE. Also, subsecticn (g) stcies that GSA is not to
interfere with agency rights to select typas end configurations of equip-

iy
I

Your Inquiry is prompted by tne fect th:l :.lthough subsections 111(e) |

i
|
§
i
i

" ment neaded. Tou point out that since selection of types and configura@ions:
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-of equipment is so closely related and interwoven with the actual acqui- "
sition, subscction (g) might be interpreted as implying authorization to_|
egencics to acquire ADPE. Because the Plain meaning associoted with o
"types" in the ADFE field is that of & Particular brand neme, authority '

to select types might be considered tentamount to purchase of the (
eguipment. ' ' o ‘ J ' e
) i . Ty Lo
. It 1s your belief, however, that the right, reserved to using agen- .
" eles under subsection (g), to select types or equipment needed refers .
only to agency determinations regerding what equipment is to be purchased

and does not encompass the procuremeat itself of such equipment.

The langusge of the act and its, leglslative history meke it clear,
in our opinion, that it was the legislative intent to place GEA in the . -
. position of ecting, subject to direction end control by the President
and the Bureau of the Budget, as the Government's single purchaser for
all general purpose ADPZ estimated to cover about 90 percent of the
‘Governuent's requirements. At the same time 1t was recognized that full
implementation of this single purchaser concept would necessarily require -
& considerable period of adjustments. The legislative history shows that
the delegation authority provided in subsection (b)(2) was to be resorted
to dvring the period the Administrator would be developing the necessary
‘procedures toward assuning his exclusive jurisdiction in the ADPT area. '
See the lengthy treatment afforded the concepts underlying the ect, as
set forth in Senate Report Io. 938, dated October 22, 1965; House Report
No. 802, dated August 1T, 1965; and Hearings before a subcomnittee of
the House Covernment Operations Committee on H.R. 4845, March 30, 31 and -
+ April T, 1965. I o P R

; Subsections 111(a) and (b) (1) quoted ebove clearly place authority
.n the Administrator of General Services end direct him to "provide for
the economic end efficient purchase, lease, and maintenance of autoratic

" data processing equipment by Federal Agencies." Any question as to
whether such authority and direction were intended to be exclusive is

,dis€é%led, it seems to us, by the provisions of subsection (®)(2) and
Of-\_. e . ’ P . .

Subséction (b)(2) authorizes the Administrator to delegate his fune-
tions where he deems 1t necessary or desirable to do so. Such authority
to delegaté would not be necessary if the functions involved vere not
intended to be placed in GSA exclusively.

‘Subsection (e) eliminates for purposes of section 111 the exemptions
granted certain agencies by sections 201(2)(h) end 602(d) of the Property
Act with respact to the procurensznt of personzl property generally. Vhen
the Properiy Act was passed in 19%9, it was recognized at that time that,
due to the peculiar missions of various agencies, cosplete compliance witn

-
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: the uniform procedures night interfere wvith their operations, thercfore,
certain agencies were granted exemptions in gections 201(a)(k4) and 602(d)

Subsection lll(e) takes away these oxemptions in the admxnistration of
section 111,

" We recognize that responsibilities related to determining ADP”
* . requirements, selecting types and configuretions, and the use to be made -
" of such equipment are divided by & fine line from responsibllities

related to actual purchase of the equipment desired. Subsection (g)
provides that the Administrator of Generel Services shall not interfere
with determinations made by agencies in these areas. Put whatever prob-.
lens nay arise between the various agencies end the exercise of GSA's -
procurement authority, subsection (g) specifically provides for their
resolution by the Bureau of the Budget end the President. Again, it
hardly seems necessary to spell out a-forum for settling differences

between GSA and the agencies, if GSA's authority were not otherwise-
Jntended to be exclusive.

. ‘The only evideﬁce which might be interpreted es supporting the
independent right of other egencies to procure ADPE, is found in subsec-
tions 111(c) and (d) which establish the ADP revolving fund. It could be
argued that the authority given to GSA in subsections (a) and (b)(1) 1s
to be invoked only in connection with fund activitiez, and until there

. 4s some affirmative action on the part of GSA to make a fund procurement:
on behalf of, and at the request of en agency, that agency would be free

. to continue procuring on its own. Ve believe, hovever that this argument

" 1s secverely weakened by the provision for delegation of authority in

~ subsection (b)(2). If the only exclusive authority the Administrator
had been given was suthority to purchase ADPE through the revolving fund,

. there would be no particular need to give hin power to delegate procurement
euthority.

We have carefully reviewed the legislative history of Pub. L. 89-305
and find that it clearly supports the construction reeched upon examina-
tion of the languege of the act itself. Accordingly, you are advised
that we concur in your construction of section 111 of the Federal Property "
end Administrative Ssrvices Act of 1949, as added by Pub. L. 89-306, as
providinU exclusive authority to GSA to procure &ll general-purpose ADPE
and releted supplies and equipment for use bJ o~her Federel agencies.

H)

Sipceraly yours,

by 0 /&4(5«/2‘!
.onouroliei anéral ‘

of the United States j":

¢

The Honorable Lawson B. Knott, Jr.
Administrator, General Services

Adninistration
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